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Comment

Regarding FRAP Rule 39, if an appeal is allowed in forma pauperis either on motion or because the case
below was allowed in forma pauperis, no allocation of costs to the indigent person should be made in any
case. The very risk of financial catastrophe is an unacceptable chilling of the right to appeal and thus of the
First Amendment right to petition and receive a court decision. Andrew Straw, andrew@andrewstraw.com
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February 8, 2024

Via Email

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL CONFERENCE OF 

THE UNITED STATES

Dear Committee Members,

On December 7, 2023, the Minnesota State Bar Association’s (MSBA) Assembly, its policy-

making body,voted to support the proposed amendments to the following Federal rules and 

forms, as well as one new rule: 

• Appellate Rules 6 and 39;

• Bankruptcy Rules 3002.1 and 8006; • Bankruptcy Official Forms 410, 410C13-M1, 410C13-

M1R, 410C13-N, 410C13- NR, 410C13-M2, and 410C13-M2R; and

• Civil Rules 16, 26, and new Rule 16.1.

The MSBA believes the proposed changes will foster increased transparency and possibly 

efficiency between parties and the court.

Sincerely,

Cheryl Dalby

Chief Executive Officer
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TO: Honorable John D. Bates, Chair 
Committee on Rules of Practice and Procedure 

FROM: California Lawyers Association, Litigation Section, 
Committee on Appellate Courts 

DATE: February 16, 2024 

RE: Comment on Proposed Revisions to Federal Rules of Appellate 
Procedure, Rule 39 

The Committee on Appellate Courts (“CAC”) of the California Lawyers Association’s 
Litigation Section appreciates the opportunity to comment on the proposed revisions to 
Federal Rules of Appellate Procedure (“FRAP” or “Rules”), Rule 39, proposed by the 
Advisory Committee on Appellate Rules (“Advisory Committee”). Established in 2018, 
the California Lawyers Association is a nonprofit, voluntary organization comprising 
thousands of licensed attorneys that is dedicated to the professional advancement of 
attorneys practicing in the State of California. The Committee on Appellate Courts 
consists of over twenty experienced appellate practitioners and court staff, drawn from a 
wide range of practice areas. As part of its mission, the CAC frequently shares its views 
regarding proposals to change rules that govern appellate practice. 

The CAC welcomes the amendments to FRAP 39. The CAC believes that the proposal 
provides clarity to courts and practitioners regarding the respective authority of circuit 
courts and district courts to allocate and tax costs.  

The CAC concludes that the amendment cogently addresses the issues regarding 
FRAP 39 raised by the U.S. Supreme Court in City of San Antonio, Texas v. 
Hotels.com, L. P., 593 U.S. 330 (2021) (“Hotels.com”). Under FRAP 39(e), certain costs 
on appeal are to be taxed in the district court (those that are incurred in the district 
court, such as the preparation and transmission of the record, and premiums paid for a 
bond, and the filing fee for the notice of appeal), while costs incurred in the court of 
appeals are taxed in that court (e.g., costs for printing the parties’ briefs). The appellant 
in that case contended that, in light of FRAP 39’s statutory scheme and language, the 
district court has sole authority to apportion costs among the parties following remand.  
The Supreme Court in Hotels.com disagreed and concluded that FRAP 39 empowers 
the court of appeals to not only designate which party can receive costs but also 
provides the authority to divide up (or “allocate”) costs among the parties. Id. at 337-
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338. The Court stated that the rule “gives discretion over the allocation of appellate
costs to the courts of appeals” without permitting the district court to “take a second look
at the equities” and reallocate costs following remand. Id. at 338. In so holding, the
Court rejected several arguments from the appellant that nonetheless raise points that
merited an amendment.

First, the amendment addressed the ambiguity arising from the use of the word 
“taxable” in FRAP 39. Appellant contended that the ordinary meaning of “taxable” 
means an item that is capable of getting (but is not necessarily) taxed, and so the 
district court’s authority to tax costs must necessarily attach with it the power to allocate 
costs (because it may choose to tax or not tax any given cost item). Id. at 339. The 
Supreme Court stated that “taxable” as used in FRAP 39, may “mean no more than that 
the party seeking those costs will not get them unless it submits a bill of costs with the 
verification specified by statute.” Id. But even with the Court’s clarification, the term 
“taxable” is awkward and confusing. By introducing the term “allocate” to define the 
power of courts to divide costs among the parties, the amendment achieves greater 
clarity for practitioners and courts.  

Second, the proposed new FRAP 39(c) would codify the Supreme Court’s holding that 
the court of appeals has power to allocate the costs taxable in the court of appeals and 
the costs taxable in the district court. This would improve the rule and assist 
practitioners who rarely practice in federal courts of appeals and may not be aware of 
Hotels.com. 

Third, the Supreme Court found that the appellant raised a valid concern that “parties 
will be unable to obtain review of their objections to Rule 39(e) costs if the district court 
cannot provide relief after the matter returns to that court.” Hotels.com, 593 U.S. at 344. 
The Supreme Court suggested a modification of the Rules to address this issue. The 
Advisory Committee has done just that. The amendment creates a procedure allowing a 
party to move the court of appeals to reconsider the allocation within 14 days after entry 
of judgment, authorizing the court of appeal to retain jurisdiction for this limited purpose. 
This also strikes the CAC as a reasonable method of addressing review of an allocation 
decision following remand and should be adopted. 

Finally, the CAC agrees with the Advisory Committee that the Rules must address, in 
some fashion, premiums paid on a supersedeas bond. Appellate costs are often so low 
that it would not be worth the trouble of filing a memorandum of costs. The main 
appellate cost item that can be substantial is the premium paid on a supersedeas bond.  
While the Advisory Committee could not reach an agreement on amending FRAP 39 to 
address this issue, the CAC agrees that the Rules Committee should explore an 
amendment to Federal Rules of Civil Procedure 62. 

Overall, the CAC believes the amendment to FRAP 39 will be helpful and effective. In 
particular, the CAC welcomes the clear distinction between “taxable” costs and 
allocation of costs. The CAC also believes the amendment would assist practitioners, 
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particularly those who do not regularly practice in the federal appeals courts, by 
codifying the holding of Hotels.com. 
 
CONTACTS: 
 
Committee on Appellate Courts 
Bryce Young  
Chair, Committee on Appellate Courts, 
Litigation Section 
California Lawyers Association 
(619) 892-6946 
bayoung147@gmail.com 
 
California Lawyers Association 
Saul Bercovitch 
Associate Executive Director, 
Governmental Affairs 
(916) 516-1704 
saul.bercovitch@calawyers.org  
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